
Relocation of Japanese-Americans in WWII - 
A Discredited Supreme Court Ruling That 

Still, Technically, Stands 
 

The U.S. government had ordered that all people of Japanese ancestry be forcibly 
removed from their homes on the West Coast. Fred Korematsu, then 23, tried changing 
his name and even underwent plastic surgery in hopes of carrying on as a normal 
citizen.  

But he was arrested on a street corner in San Leandro, Calif., in May 1942.  

 
Fred Korematsu, pictured in 2002. 
Bill Cunningham/The New York Times  

Today is the eighth annual of . In 2010, Arnold Schwarzenegger, then California’s 
governor, established the first statewide day in U.S. history honoring an Asian-
American, and several other states followed suit. New York City is holding its inaugural 
celebration today.  

Mr. Korematsu fought the discriminatory federal order, bringing his case to the 
Supreme Court in 1944. The court sided with the government, ruling that national 
security outweighed civil liberties.  
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It took nearly 40 years for Mr. Korematsu’s conviction to be overturned in Federal 
District Court in San Francisco, though the 1944 Supreme Court ruling still stands.  

Mr. Korematsu remained a civil rights activist for the rest of his life. President Bill 
Clinton awarded him the Presidential Medal of Freedom, the nation’s highest civilian 
honor, in 1998. (Here’s the video.)  

Inyoung Kang contributed reporting. 
 

 

Korematsu Day 
NY Times 
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On Sunday, California held its first Fred Korematsu Day. You may never have heard of him. But 
his unwavering personal courage is matched only by the importance of his role in constitutional 
law. 

During World War II, in Korematsu v. the United States, the Supreme Court held that the 
American government could convict Mr. Korematsu — without a finding that he had done 
anything wrong — for refusing to be interned along with 120,000 others of Japanese ancestry 
considered threats to national security. 

Korematsu is the sole case in which the court has upheld a law discriminating by race with the 
court applying so-called strict scrutiny. Mainstream constitutional law is now defined in part by 
its repudiation of this holding, although the Supreme Court has never overturned the deeply 
flawed ruling. 

Mr. Korematsu’s conviction was invalidated by a federal judge in 1984 on factual grounds. 
Historical research uncovered Justice Department documents stating that the government’s 
evidence contained “intentional falsehoods” about the security threat. There were none. In 1998, 
he was awarded the Presidential Medal of Freedom, and this year’s holiday was celebrated as if 
this deplorable chapter were closed. 

Mr. Korematsu knew better. In 2004, he submitted a brief to the Supreme Court in support of the 
right of enemy combatants to challenge their detention in court. The brief used his old case to 
stress the “extreme nature” of the government’s position. He and his lawyers argued that in the 
name of national security the government was limiting civil liberties “much more than 
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necessary” and fending off “any judicial scrutiny.” 

The court ruled that enemy combatants could challenge their detention in federal court. Still, the 
president retains power to identify people as enemy combatants and treat them like enemies 
without much due process. Mr. Korematsu hoped no one would be locked away again for 
looking like an enemy. But after Sept. 11, 2001, he was not certain that would never happen. He 
stayed vigilant. All of us should. 
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  People of Japanese 
descent awaited transport to an internment camp in 1942, with U.S. troops at right. Credit 
National Archives, via Associated Press  

WASHINGTON — The Supreme Court’s 1944 decision in Korematsu v. United States was a 
disaster. In endorsing an executive order that required 110,000 Americans of Japanese ancestry 
to be removed from their homes and confined in detention camps, the court relied on wartime 
hysteria streaked with racism, sullying its reputation and damaging the constitutional principles it 
was meant to uphold. 
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Justice Antonin Scalia has ranked Korematsu alongside Dred Scott, the 1857 decision that black 
slaves were property and not citizens, as among the court’s most shameful blunders. 

Justice Stephen G. Breyer has written that Korematsu has lost all potency as precedent. “The 
decision has been so thoroughly discredited,” he wrote in a recent book, “that it is hard to 
conceive of any future court referring to it favorably or relying on it.” 

But Korematsu has never been overruled. 

Calls for the Supreme Court to renounce the ruling started almost immediately after it was 
issued, and have persisted for 70 years. “Public expiation in the case of the internment of 
Japanese Americans from the West Coast would be good for the court, and for the country,” 
Eugene V. Rostow wrote in 1945 in The Yale Law Journal. 

The jurisprudential problem for the court is that it needs a proper setting in which to overrule a 
decision. It rules on live controversies, and the mass detention of citizens has not arisen again. 

The failure to make a definitive statement may also reflect a lack of judicial creativity. The court 
can say what it likes about its earlier rulings, and it would cost nothing but ink to say something 
about Korematsu. 

The court will soon have a chance to do that in a case concerning a 2012 federal law that 
authorized the military detention without trial of people accused of providing support to terrorist 
organizations. The law left in place “existing law or authorities relating to the detention of 
United States citizens.” That would seem to include the Korematsu decision. 

In urging the Supreme Court to hear their case, Hedges v. Obama, No. 13-758, the plaintiffs 
challenging the law asked the justices to consider whether Korematsu should be overruled. 

The new case is hardly an ideal vehicle. The federal appeals court in New York dismissed it, 
saying that the plaintiffs had not suffered the sort of injury that gave them standing to sue, and it 
said nothing about Korematsu. Solicitor General Donald B. Verrilli Jr. will presumably oppose a 
Supreme Court review on the grounds that the appeals court’s ruling on standing was correct. 

But Peter H. Irons, a lawyer who discovered evidence of government misconduct in the 
Korematsu case and later helped its namesake, Fred Korematsu, wipe out his conviction, for 
remaining in a restricted military area, said the new case represents an opportunity. 

He and other lawyers recently wrote to Mr. Verrilli to ask him to join the plaintiffs in asking that 
Korematsu be overruled. They reminded Mr. Verrilli that his predecessor, Acting Solicitor 
General Neal Kumar Katyal, had in 2011 issued a “confession of error” for the actions of 
government lawyers in the Korematsu case. Those lawyers, over the protests of underlings, had 
twisted and withheld evidence from the Supreme Court. 

Mr. Katyal spoke for the executive branch. Congress has also addressed the matter. 
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In 1982, a congressional commission concluded that the internment of Japanese-Americans was 
“a grave injustice” animated by “race prejudice, war hysteria and a failure of political 
leadership.” It added that “the decision in Korematsu lies overruled in the court of history.” 

But not in the court that issued it. “The Supreme Court is the last branch of government to 
formally apologize and renounce this,” Mr. Irons said in an interview. 

He said the Hedges case could provide an opportunity even if the court declined to hear it, as it is 
not unusual for justices to append statements to orders denying review. “It would be a very 
symbolic gesture on the court’s part, especially if it is joined by a majority of the justices,” Mr. 
Irons said of such a statement. 

In his dissent in the 1944 Korematsu decision, Justice Robert H. Jackson wrote that the Supreme 
Court “for all time has validated the principle of racial discrimination in criminal procedure and 
of transplanting American citizens.” 

“The principle then lies about like a loaded weapon, ready for the hand of any authority that can 
bring forward a plausible claim of an urgent need,” he added. 

Most lawyers and scholars think the weapon has long been disarmed as a practical matter. But 
the view is not universal. 

“What will we say after another terrorist attack?” Bruce Ackerman, a professor of law at Yale, 
asked in a 2004 essay. “More precisely, what will the Supreme Court say if Arab-Americans are 
herded into concentration camps? Are we certain any longer that the wartime precedent of 
Korematsu will not be extended to the ‘war on terrorism?’ ” 

There are ways for the Supreme Court to answer those questions. It is one thing to disarm a 
weapon, and another to destroy it. 
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